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BACKGROUND

VAN DE CO BAN

» Developments in the U.S. application
of trade remedies (antidumping and
countervailing duties) are primarily
driven today by the perception that
more rigorous "enforcement" of U.S.
trade remedy laws will have an effect
on the continuing high trade deficit the
U.S. has with China

» This precipitated the decision in 2006
to apply countervailing duties to
imports from China notwithstanding
longstanding U.S. practice of not
applying countervailing duties when
applying the U.S. non market economy
methodology in antidumping
investigations

» Dong lwc cho nhirng thay dbi trong

viéc ap dung cac bién phap phong vé
thwong mai (chéng ban pha gia, chéng
tro’ cAp va bién phap tw vé) cia Hoa
ky chi yéu la do quan niém rang that
chat hon phap luat vé phong vé
thwong mai sé giup giam tham hut
thwong mai ngay cang gia tang gitra
My va Trung Quéc.

» Diéu nay da dan dén quyét dinh ap

thué dbéi khang (thué chéng tro cap)
dbi vé&i cac mat hang nhap khau tw
Trung Quéc vao ndm 2006 bat ké
thong 1€ tir l1au clia Hoa Ky la khdng
ap thué dbi khang déi vai cac tredng
hop nén kinh té phi thj trwdng trong
céac cudc diéu tra chéng ban pha gia.

WINSTON

&STRAWN 2
LLP



» Pressure for more

BACKGROUND

rigorous
"enforcement” of trade remedy laws is
also increasing because of
Congressional concern that China is
undervaluing the RMB and, thereby,
gaining an advantage in export
markets and making it more difficult for
foreign companies to sell to China

The U.S. Department of Treasury's
refusal to designate China as a
"currency manipulator" in its semi-
annual report has increased the
pressure on the U.S. Department of
Commerce to adopt policies and
practices which are more protectionist
in trade remedy investigations

VAN DE CO’ BAN

» Ap lwc that chat phap luat vé phong vé

thwong mai cling gia tang b&i quan
ngai cla Nghj vién My vé viéc Trung
Quéc dinh gia thap déng Nhan dan té
nham dat dwoc lgi thé xuat khau va
gay khoé khan hon cho cac cong ty
nwéc ngodi ban hang cho Trung Qubc.

» Viéc Bo Tai chinh My tir chdi coi Trung

Quéc nhu 1a “qubc gia thao ting thi
trwong tién té” trong bdo céo gira
nam da lam gia tang ap lwc dbi voi Bo
Thwong mai nuwdc nay trong Viéc
théng qua cac chinh sach va thwc tién
nham tdng cwdng bdo hd nganh san
xuat trong nwédc trong cac cudc diéu
tra phong vé thuwong mai.
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BACKGROUND

» The Commerce Department had a

September 2 deadline to make a
decision on whether or not to
investigate "currency manipulation” as
an export subsidy in two pending
investigations of imports from China

The Commerce Department had
decided not to investigate "currency
manipulation" as an export subsidy
and was concerned about the
"political" criticism that  would
accompany the announcement of this
decision

In order to blunt criticism, on August
26, 2010 the Commerce Department
announced that it was taking steps to
more rigorously enforce trade remedy
laws, the "Trade Law Enforcement
Package"

VAN DE CO BAN

» Ngay 2/9 1a han chét dé& Bd6 Thuwong

mai My ra quyét dinh liéu co tién hanh
diéu tra viéc “hanh vi thao tang thi
trwong tién t&” nhw 1a mot hinh thire
tro cap xuat khiu hay khong trong 2
cudc diéu tra dang tién hanh déi voi
cac san phdm nhap khau tlr Trung
Qudc.

Cubi cung Bd Thuwong mai da quyét
dinh khdng diéu tra viéc nay do quan
ngai sé tac dong dén van dé chinh tri.

» D& han ché nhirng chi trich “chinh tri”,

ngay 26/8/2010, B6 Thwong mai My
thdng bao ho dang tién hanh cac budc
nham that chat hon nira phap luat vé
phong vé thwong mai, hay con goi la
“Go6i Thwce thi Luat Thwong mai”
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GOI THUC THI LUAT THUONG MAI
LA GI?

WHAT IS THE TRADE LAW
ENFORCEMENT PACKAGE?

» A set proposed changes in

Commerce Department practices
or reqgulations intended to
strengthen the administration of
the antidumping and
countervailing duty laws

The changes may be done in the
context of changes in regulations,
changes in the questionnaires,
announced changes in existing
practices, or ad hoc changes in
individual investigations

Most of the changes relate to the
treatment of non market
economies in antidumping and
countervailing duty investigations

» La mot loat cac dé xuéat thay dobi

trong quy dinh/thwc tién cha Bo
Thwong mai My nham tang cwong
phap luat vé chéng ban pha gia va
chdng tro' cp

Céac thay d6i nay cé thé dwoc
thwe hién dwdi dang thay dbi vé
quy dinh, vé bang cau hai, vé thuc
tién ap dung, hodc nhirng thay dbi
cu thé theo tirng vu viéc don 1&

Hau hét cac thay dbi nay lién quan
dén viéc doi x&r v&i nén kinh té phi
thi trwdng trong cac cudc diéu tra
chdng ban pha gia va chbng tro
cap
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WHAT ARE THE OBJECTIVES?

To make it more difficult to obtain
revocation of antidumping and
countervailing duty orders

To impose increased burdens on
respondents and tighter deadlines in
the hope of increasing the ability of the
Commerce Department to apply
"adverse facts available"

To increase the level of uncertainty for
exporters and importers and thereby
the impact of antidumping and
countervailing duties

To adopt practices which are likely to
increase the margins of dumping
and/or subsidization

MUC PiCH CUA NHING
THAY DOI NAY LA Gi

Nham gay khé khan hon cho viéc d&
bo Iénh ap thué chong ban pha
gia/chdng trg cap

Nham &p dat thém ganh nang |én cac
bi don va that chat thém céac thdi han
tlr d6 gia tang kha nang Bé Thwong
mai 4p dung cac “dir kién thuc té san
c6 béat loi”

Nham tang m&c dd khéng chac chan
cho cac nha xuét khau va nhap khau,
va tr dé lam gia tang sw bat 6n dinh
trong tac déng cla cac bién phap thué
chéng ban phé gia/chéng tro cap

Nham &p dung céc thong 1& c6 kha
néng dan dén gia tang bién do pha gia
va/hoac tro’ cap.
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WHAT ARE THE CHANGES? NHU’NG THAY POI PO LA GI?
e

» Elimination of practice of revoking » B théng 1& cham dut 1énh ap thué

antidumping duty orders with respect
to individual company respondents
that have demonstrated the absence
of dumping in three consecutive
reviews

» This appears to make the five year sunset
reviews the only mechanism to obtain
revocation.

» Since sunset reviews became part of U.S. law
in 1995, the Commerce Department has only
found dumping/subsidization not likely to
continue or recur in a single case

» Unclear whether the absence of any
mechanism to obtain revocation is consistent
with Article 11.1 of the AD Agreement

chéng ban phéa gia déi véi cac b don
riéng 18 ma co két qua khdng ban phéa
gia trong 3 1an ra soat hanh chinh lién
tiép:
» Diéu nay khién cho cudc ra soat hoang hén (ra
soat cudi ky) dinh ky nam nam la cach duy nhat
dé duoc loai bé I1énh ap thué.

» KE tir khi cac cudc ra soat hoang hon dugc
quy dinh trong phap luat caa My (nam 1995),
chi ¢6 duy nhat mét vy ma Bo Thuong mai
duwa ra két luan khong cé kha nang tai dién
hodc tiép tuc hanh vi ban pha gia/trg cap

» Khong r6 1a lieu viec khong ton tai bat ky co
ché& nao cho phép hdy bo 1énh ap thué nhu thé
nay co vi pham Diéu 11.1 cta Hiép dinh vé
Chong ban pha gia cia WTO hay khdng?
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WHAT ARE THE CHANGES?

>

Increased
choosing
rather than

use of
mandatory
relying on the

"sampling” in
respondents
largest

exporters of the subject merchandise

>

Commerce Department claims it doesn't have
resources to investigate or review all companies
seeking to be investigated and reviewed and,
therefore, has adopted the practice of only
choosing the largest companies

Petitioning industries claim that this is too
predictable and permits the smaller companies
to continue dumping since they know they will
not be reviewed

Petitioning industries consistently argue that
"sampling" should be used in choosing which
respondents to investigate or review

NHO’NG THAY BOI DO LA GI?

» Tang cwdng sir dung phwong phap
“chon mau ngdu nhién” trong viéc lwa
chon céc bi don bat budc thay vi dwa
trén cac nha xuat khau l&n nhat cac
san pham bj diéu tra.

>

B6 Thwong mai noi rang ho khong co du
ngudn lyc dé diéu tra hodc ra soat tat ca cac
cong ty dé nghi dwoc diéu tra hoac ra soat, va
do d6, da ap dung thong Ié chi lya chon nhitng
cong ty lén nhat.

Céac nganh san xuat co6 don kién thi lai 1ap luan
rang didu nay qua dé dinh trwdc va cho phép
cac cong ty nho hon tiép tuc ban pha gia do ho
biét rang ho sé& khong bj diéu tra.

Céac nganh san xuat c6 don kién khang khang
cho rang nén st dung phuong phap “chon
mau ngau nhién” cac bi don dé diéu tra ho3c
ra soat.
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WHAT ARE THE CHANGES?

» Use of "sampling" creates many
difficulties for respondents:

>

Larger shippers may no longer be able to
count on getting their own rates which, in
turn, may discourage them from
eliminating dumping

Results totally unpredictable which makes
shipping even more risky

Smaller companies chosen in a sample
may not wish to devote the resources
necessary to obtain a low margin and are
even less likely to have ensured that their
prices have no margins or low margins

Most companies will continue to pay
antidumping duties based on a margin of
dumping which is not the margin of
dumping on that company's sales

Winston & Strawn LLP © 2010

NHO’NG THAY BOI DO LA GI?

» Viéc sir dung phwong phap “chon
mau ngau nhién” gay ra rat nhiéu
kh6 khan cho cac bi don:

>

>

Céac nha xuat khau Ién co thé sé& khong con
duoc huwdng mirc thué suat riéng nira, va diéu
nay sé& khong khuyén khich ho loai bd pha gia

Cac két qua hoan toan khong thé dy doan
trudc dwoc, va diéu nay dan dén viéc xuat
khau tham chi la rdi ro hon.

Cac cong ty nhé duoc lya chon lam mau co
thé khéng muén danh hét cac nguén luc can
thiét dé dat dwoc mdrc bién do thap va tham
chi khdng dam bao rang bién d6 cua ho thap
hodc bang khong.

Da s6 cac cdng ty sé phai tiép tuc thanh toan
tién thué chéng ban pha gia dua trén mét mde
bién do pha gia ma khéng phai la cia minh.
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

» The Commerce Department's » Viéc B6 Thwong mai My khong

failure to review all companies
requesting a review over the
course of an antidumping
proceeding is part of the WTO
complaint that Vietham is
currently pursuing in the WTO
based on inconsistencies of
this practice with Articles 11.1,
11.3 and 9.3 of the AD
Agreement

tién hanh ra soat doi voi tat ca
cac cong ty cO yéu cau ra soat
sau mét chu trinh diéu tra
chong ban phé gia 1a mét phan
trong don kién cua Viét Nam
doi v&i My trong khudn khé Co
ché giadi quyét tranh chap cua
WTO, véi céo budc rang My
da vi pham Diéu 11.1, 11.3 va
9.3 clia Hiép dinh ADA
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

That chat cac thoi han @& trinh di kién
thwe té trong cac cudc diéu tra:

» Tightening deadlines for submission of -
factual information in investigations:

>

Likely to be implemented on an ad hoc case-by-
case basis

Not clear how deadlines can be tighter than
those already imposed by the Commerce
Department

In recent China case the Department refused a
7 day extension of a deadline so that it could
apply adverse facts available — this may be the
type of "game" the Department intends to play
in future cases

Could shorten the final deadline for submitting
factual information from the current 40 days
after the preliminary determination (or 7 days
prior to verification) to a n earlier time

>

Co vé nhu sé duogc thyc hién theo tirng vu
viéc cu thé.

Khong rd 1a cac thoi han sé duoc that chat
hon nhu thé nao so vai cac thei han cli ma Bo
Thuong mai dé ap dung.

Trong mét vy kién gan day doi véi Trung
Quéc, Bo Thwong mai da tir chéi gia han thém
7 ngay va vi vay ho c6 thé ap dung dir kién
thue t&€ san co bat lgi cho bi don Trung Quéc-
day co thé la mét loai “trd choi” ma Bo Thuong
mai c6 y dinh “choi” trong cac vu kién sau nay.

Co thé rit ngan thai han cudi cling dé trinh dir
kién thyee té tir mdre hién tai 40 ngay sau khi cé
két luan tam thoi (hodc 7 ngay trwdce khi tién
hanh tham tra) xuéng mét thai han ngan hon.

WINSTON
&STRAWN 11
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?
e

» Strengthening Commerce's w» Tang cuwong thong 1€ hién tai

current practice regarding the cua B6 Thwong mai lién quan
iIssuance of company-specific dén viéc ban hanh cac muec
AD rates in NME cases thué chdng ban pha gia doi voi

ttrng cong ty cu thé trong cac
vu viéc tai qudc gia cé nén

» Not clear what this means kinh té phi thi trwdng
» Vietnam is already challenging
the use of country-wide rates in
its WTO complaint on shrimp » Viét Nam cling da khiéu nai viéc
My s&r dung cac mirc thué suat
toan quoc trong vu kién tdm ra

WTO.

» Khdng rd diéu nay co nghia la gi
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?
e

» Reconsider existing practices » Xem xeét lai thong |é dang ap dung

regarding the treatment of
export taxes and VAT in the
Commerce Department's NME
methodology

» Petitioning industries want these
deducted as direct selling expenses
from U.S. price

» Could be discriminatory against NME
countries

» Logically, should depend on
treatment of these taxes in terms of
credits against domestic value added
taxes

déi voi viéc x Iy thué xuat khau
va VAT trong phwong phap tinh
toan cho nén kinh té phi thi trwdng
cua B6 Thuwong mai
» Cac nganh san xuat c6 don kién muén
cac loai thué nay phai duoc khau trir
nhu cac chi phi ban hang truec tiép
» Co thé phan biét d6i xtr doi vai cac quoc
gia ¢6 nén kinh té phi thj trwong
» M6t cach hop ly, nén dwa trén viéc xir ly
cac khoan hoan thué duya trén thué gia tri
gia tang trong nuéc
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

S
» Tang cudng cac quy dinh dbi vdi cac nha

» Strengthening the treatment of ban 1& va cac bén khong dwoc tién hanh
resellers and other non-reviewed ra soat khac trong cac vu viéc tai cac
parties in NME cases to ensure such qudc gia c6 nén kinh té phi thi trwéng dé
parties pay the full amount of duties dam bao rang cac bén nay sé phai thanh

» This has become a major issue because there toan day du cac khoan thué
are some defaults on AD duties by "paper” » Day dang 1a mét van d& nghiém trong vi khi Hai
company importers that simply shut down when quan ¢4 gang truy thu cac khoan thué do vuot quéa
Customs tries to collect final duties in excess of khoan tién d dit coc trudc d6 nhung c6 mot s&
cash deposits already made khéng truy thu duogc chi vi theo nhu “hd so” cac

» GAO has suggested reconsideration of the U.S. cng ty nhap khau thi ho déa cham dut hoat dong
retrospective system, but this has been rejected » GAO (Government Accountability Office — Van
by petitioning industries phong K& toan Chinh pha) da d& xuat xem xét lai

» Commerce Department is supposed to send a hé théng tinh thué hoi t6 cda My, nhung diéu nay
report to Congress on this issue da bi cac nganh san xuat trong nuéc tir chai.

»  Continuous bond approach was tried but did not » BO Thuong mai dwoc yéu cau gui téi Quoc Hai
pass WTO scrutiny mot ban bao cao vé van dé nay.

» Phuong phap ky quy lién tuc da duoc thr ap dung
nhung da bi WTO tuyén bé vi pham
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

» Adoption of new methodology for » Ap dung phuong phap moi cho tinh

valuing wage rages in NME cases
using surrogate wage rates that fully
capture all labor costs (including
benefits and taxes paid to workers by
their employers) in the NME country

» Result of court case that overturned Commerce
Department "blended" wage rate

» Uncertain how benefits and taxes will be broken
out since most companies include these costs
in overhead, meaning there is some risk of
double counting

» Proposal remains unclear

» Wage rates, however, are a relatively minor
issue in most NME cases

toan ty & tién lwong lwong trong
trwdng hop nén kinh té phi thi trvong
trong d6 s&r dung murc lvong thay thé
thé hién dwoc day du tat ca cac chi
phi lao déng (bao gom ca cac loi
nhuan va thué do gi&éi cha tra cho
nguwdi lao dong).
» Cac phan quyét cua toa an da bac bo kiéu tinh
ty 1& tién lwong “hon hop” cia B6 Thwong mai
» Khong rd cac khoan lgi nhudn va thué sé duoc
tinh toan nhu thé nao vi hau hét cac cong ty
déu da duwa cac chi phi nay vao chi phi chung,
c6 nghia la nguy co sé bij tinh toan hai lan.
» Dé xuat con nhiéu diém chua rd
» Tuy nhién, ty & tién lwong chi la mot van dé
twong d6i nho trong hau hét cac vu lién quan
dén nén kinh té phi thj treong.
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

» Tightening the rules in non-market » That chét cac quy dinh 4p dung cho trdng

economy cases for determining when
the price of production inputs
purchased from a market economy will
be substituted for the Department's
standard valuation for such inputs

» Issue initially arose in Wooden Furniture
investigation against China in which margins
were relative low because actual prices paid for
imported wood from market economies was
substituted for surrogate value from Indian
import data

» Current practice requires that 33% of an input
be imported by the respondent in order to
substitute the import price for the surrogate
value

» Unclear whether Commerce intends to further
raise the threshold or otherwise limit the use of
imported input prices

» Possibly WTO inconsistent under Article 6 and
Annex Iloof the AD Agreement

Winston & Strawn LLP © 201

hop nén kinh té thi trwérng cho phép thay
cach tinh thdng thwong vé gia tri thay thé
bang chinh gia cta nguyén liéu dau vao
dwoc mua tlr nén kinh té thj trwong

» Van dé nay bat nguon tir vy diéu tra vu
Wooden Furniture ctia Trung Quéc trong do
bién d6 pha gia dwoc xac dinh twong doi thap
do gia thuc trd cho gé nhap khau tir cac nén
kinh t€ thi trwong dwoc sir dung thay cho gia
tr thay thé tir cac dir liéu nhap khau cta An
bé

» Theo thdng Ié hién tai thi can c6 33% dau vao
duoc nhap khau tlr nudc co nén kinh té thi
trwong bai bi don dé dugc sir dung gia nhap
khau thay vi mét gia trj thay thé

» Khéng rd lieu B6 Thuwong mai c6 y dinh cd
tang mdc san hay khong hay thay vao dé han
ché str dung gia dau vao nhap khau

» Viéc nay co thé vi pham Diéu 6 va Phu luc |
cua Hiép wac vé Chong ban pha gia cOmMsTON
&STRAWN



WHAT ARE THE CHANGES?

» Strengthening certification
process for factual information
and accountability of attorney
and non-attorneys practicing
before the Department

» Result of several incidents in which
demonstrably false information or
documents were submitted to the
Department

» Proposed previously but strongly
opposed by international trade bar

» Problem is the Department's failure
to enforce existing certifications

» Could drive up the cost of defending
cases

NHO’NG THAY BOI DO LA GI?

» Tang cwdng qué trinh tham tra
di¥ kién thyc té va trach nhiém
giai trinh cua luat sw va nhirng
ngwoi khac trwéc BO Thwong
mai

» Két qua clia mét sd trwdng hop
dé trinh thong tin/di liéu sai Iéch
|én B6 Thwong mai

» Viéc nay da tirng dwoc dé xuéat
trwdc d6 nhwng bi phan déi manh
mé b&i héi luat gia thwong mai
quéc té

» Van dé 1a B6 Thwong mai da that
bai trong viéc trién khai viéc thdm
tra hién tai

» C6 thé gia tang chi phi khang kién
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?
e

» Require in NME cases that » Yéu cau cac cong ty (trong nén

companies report production
inputs  for all  products
produced at each of their
facilities not just those facilities
that produced merchandise
destined for the U.S.

» Not a problem if applied in the same
manner as applied for costs in
market economy cases

» Problem arises if the Department is
requiring more than reconciliation of
subject merchandise costs with total
costs

kinh té phi thj trwdng) béo céo céc
chi phi dau vao cla tat ca cac san
phdm duwoc san xuét tai tryng co
s& san xuat ch& khéng phai chi
cac co s& san xuat mat hang bi
diéu tra xuat sang My

» Khoéng la van dé gi néu duoc ap
dung gibng nhw céach thirc &p
dung dbi v&i cac chi phi trong cac
trvdng hop nén kinh té thj trwdng

» Sé tr& thanh van dé néu Bo
Thwong mai yéu cau nhiéu hon
sw hop nhat gitra chi phi san xuét
mat hang bi diéu tra va tdng chi
phi
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WHAT ARE THE CHANGES? NHU’NG THAY POI bO LA GI?

» For CVD purposes, the » DO v6i treong hop thué doi
Department will consider khang (thué chong tro’ cap), Bo

state owned enterprises Thuong mai sé col cac cong ty
P thudc s& hiu nha nwée nhu

(SOE) as constituting a mot nhom “riéng biét” khi xac
"specific" group for dinh cac trg cap nhan dwoc

purposes of determining » S& loai bd cudc kidm tra vé
the receipt of subsidies ‘tinh riéng biét” doi voi cac

. . cong ty nha nwéc
» Essentially eliminates the

"specificity” test for SOE's » C6 thé vi pham Hiép dinh ve

Tro cap va Cac bién phap doi
» Questionable under the khang cua WTO

Agreement on Subsidies and

Countervailing Measures
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OTHER DEVELOPMENTS
OF CONCERN

NHONG VAN DBE
QUAN TAM KHAC

Going outside the designated
surrogate country to a third country for
certain surrogate values

Broadening the definition of affiliated
parties

Application of targeted dumping to get
around the WTO prohibition on zeroing

Standards being applied in choosing
surrogate companies (comparable v
identical merchandise, same level of
integration)

Standards being applied in choosing
surrogate values

Increasing uncertainty about surrogate
countries

C6 thé tim kiém mot nwdc thér 3 ngoai
quoc gia thay thé da duoc chi dinh dé
c6 dwoc mot vai gia tri thay thé san co

Mé& rdng khai niém cac bén lién két

Ap dung “pha gid muyc tiéu” dé tranh
viec WTO cam str dung phuong phap
quy vé 0

Ap dung cac tiéu chuan lwa chon cac
coéng ty thay thé (c6 san pham twong
tw hodc gibng hét, cing cap dd hop
nhét)

Ap dung cac tiéu chuan chon lwa cac
gia tri thay thé

Tang mirc d6 khong chac chan vé céc
quodc gia thay thé
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CONCLUSION

Need to wait and see how TLEP is
actually implemented

More frequent challenges at the
U.S. Court of International Trade
are necessary to stop increasingly
arbitrary Commerce Department
practices which are inflating
margins of dumping

Surrogate value and surrogate
company issues remain the most
important element in terms of the
outcome of an investigation or
review and that has not changed

KET LUAN

» Can phai chd xem Go6i Thuc thi

Luat Thwong mai thuc té dwoc
trién khai nhw thé nao

Can cO6 thém cac khiéu kién
thwong xuyén hon |[én Toa an
Thuwong mai Quéc té Hoa Ky dé
cham dwt tinh trang chuy@n quyén
cia B Thwong mai dang khién
cac bién dé pha gid ngay cang bi
thdi phdng 1én

» Van dé gia tri va cac quoc gia thay

thé van la nhan t6 quan trong nhat
anh hwéng téi két quad cua giai
doan diéu tra hodc ra soat va dén
nay van chwa thay dbi.
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